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NORTH YORKSHIRE COUNTY COUNCIL 
 

PLANNING AND REGULATORY FUNCTIONS SUB-COMMITTEE 
 

25 FEBRUARY 2011 
 

PUBLIC FOOTPATH No 05.5/105, SHAKEY BRIDGE, BENTHAM  
 

MODIFICATION ORDER 2010 
 
 
1.0 PURPOSE OF THE REPORT  
 
1.1 To advise Members of an Definitive Map Modification for the addition of Public 

Footpath No  05.5/105, to the Definitive Map at Shakey Bridge, Bentham.  
  
 A location plan is attached to this report as Plan 1.  The route referred to is 

shown by a solid black line and is marked A-B on the plan attached to this 
report as Plan 2. 

 
1.2  To inform Members that the matter will be referred to the Secretary of State 

for a decision on whether or not to confirm the Order, and to request Members 
to decide what stance North Yorkshire County Council should take within its 
submission to the Secretary of State. 

 
 
 
2.0 BACKGROUND TO THE ORDER 

 
2.1 On 7 April 2006 Dr A M Horn of Bentham submitted an application under 

Section 53 of the Wildlife and Countryside Act 1981 for a Definitive Map 
Modification Order for the addition of a footpath to the Definitive Map and 
Statement. 

 
2.2 The evidence that was originally submitted in support of this application 

consisted of six Evidence of Use forms, although a further five forms were 
later submitted. 

 
2.3 After investigations into the ownership of the land over which the claimed right 

of way is located, it was established that part of the land is owned by Rail 
Track.  Legal advice was taken, and an interpretation of Section 57 of the 
British Transport Commission Act 1949 was made that public rights could not 
be acquired across land held by the British Transport Commission or its 
successors.  Despite the evidence of use of the route submitted with the 
application, officers felt that the interpretation of the British Transport 
Commission Act meant that there was no alternative but to reject the 
application.  The application was formally rejected on 15 June 2006. 

 

ITEM 6
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2.4 On 23 June 2006, the applicant submitted an appeal against the decision 
made by North Yorkshire County Council to the Secretary of State, who 
appointed an Inspector to review the evidence. 

 
2.5 The Inspector came to the view that that the British Transport Commission Act 

would not make it an offence to use the land on which the claimed route lies, 
as the land in question was not railway lines, sidings, or a railway 
embankment, and did not form part of an access or approach to a station or a 
goods yard; and therefore rights could be acquired by usage.  The Inspector 
upheld the rejection of the application, but on the grounds that the initial 
evidence of use that was made available to him was limited. 

 
2.6 The Secretary of State shared the Inspector’s view that the British Transport 

Commission Act would not prevent the acquisition of rights, and further, 
believed that there was sufficient evidence of use provided by the applicant to 
suggest that an Order should be made.  A copy of the Secretary of State’s 
Decision letter is attached as Appendix. 1. 

 
2.7 The Secretary of State therefore directed the County Council to make a 

Definitive Map Modification Order, which was sealed on 16 August 2010, and 
was advertised from 14 October 2010 to 25 November 2010.  A copy of the 
Order and Order plan is attached as Appendix. 2. 

 
 
3.0 REPRESENTATIONS MADE TO THE ORDER 
 
3.1 No representations were received in support of the order. 
  
3.2  One objection to the order was received from Mr P Kellaway, who owns part 

of the land crossed by the route.  Mr Kellaway’s objection was made on the 
basis that 

 
• The eastern end of the claimed route is not by public access but 

used by anglers to provide access to the river. 
 
• The field through which the path runs has been in the ownership of 

two parties and farmed by at least two tenants over a similar period 
and who have given many parties the right to use the land.  
Mr Kellaway states that he has given permission to seven 
households, and his late wife gave permission to others. 

 
• Landowners do not live near to the field, therefore they are unable to 

challenge people using the route. 
 

• Path users are walking on top of a wall/embankment built to control 
the erosion of the river, raising issues of ownership of the structure, 
and of safety of walkers due to a 3m drop to one side. 
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• In 2006 the Lune Habitat Trust considered that the river bank was of 
high conservation value and erected fencing to protect the banking 
from grazing and allow vegetation regeneration. 

 
• The value of the wildlife is also recognised by the Woodland Trust, 

who in December 2010 provided saplings and deer stock fence to 
create a wildlife corridor linking the river bank to the land above the 
valley.  The Natural Environment and Rural Communities Act 2006 
s40 states: “Every public authority must, in exercising its functions, 
have regard, so far as is consistent with the proper exercise of those 
functions, to the purpose of conserving biodiversity.” 

 
3.3 The landowner states that he and previous tenants of the land have given 

permission to a number of people to use the land, however none of the 
witnesses who completed Evidence of Use forms indicated that they had been 
given permission to use the route.  Whilst safety of the public is of concern, 
this is not an aspect that can be taken into consideration.  His comments 
relating to conservation of wildlife are also not relevant to the consideration of 
the application.  

 
 
4.0 SUMMARY 
 
4.1 This application was originally rejected due to officers’ belief, in the light of 

advice, that rights could not be claimed over land held by the British Transport 
Commission or their successors (eg, Network Rail).  On this basis no 
consideration had been given to the Evidence of Use forms that had been 
submitted with the application. 

 
4.2 After receipt of the Secretary of State’s Decision letter and the accompanying 

Inspector’s report, further advice was sought from Legal Services, and the 
interpretation of the implications of the 1949 Act made by the Secretary of 
State was confirmed.  The effect of the changed approach to the application is 
that officers have reconsidered the application, giving due regard for the 
evidence of use of the route, and the landowner’s objection. 

 
4.3 The 11 Evidence of Use forms indicate that the public have used the route 

without interruption for a full period of 20 years.  Nine of the witnesses who 
have completed the forms state that they have used the route for 20 years or 
more, with the remaining two having used the route for 17 and seven years 
respectively.  The witnesses were not prevented from using the route until 
fences were erected in 2006, and none of the witnesses were given 
permission from the landowners to use the route.  Landowners have not 
provided evidence of any steps that have been taken to prevent use of the 
route, nor have they denied that the route was used by the public. 

 
4.4 On balance, the evidence received suggests that a footpath is reasonably 

alleged to subsist, and without the confusion of the interpretation of the British 
Transport Commission Act officers would have recommended the making of a 
Modification Order at the outset.  
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5.0 CONFIRMATION OF THE ORDER 
 
5.1 There is an outstanding objection to the Order, and only the Secretary of State 

can determine whether or not the Order should be confirmed.  However, the 
County Council needs to decide what stance it wishes to take in its 
submission to the Secretary of State. 

 
5.2 Officers now support that the Order should have been made, and, given the 

strength of the evidence of use of the route, and the absence of any evidence 
that any of the landowners took any steps to prevent access by the public, or 
to draw to the public’s attention that the route was intended to be permissive 
only, it is considered that the County Council should support the confirmation 
of the Order. 

 
 
6.0 RECOMMENDATION  
 
6.1 It is therefore recommended that: 
 
 The Committee authorise officers to support the confirmation of the Order 

within the County Council’s submission to be made to the Secretary of State, 
and that in the event of any Public Inquiry that may be held, that officers retain 
that stance. 

 
 
 
DAVID BOWE 
Corporate Director, Business and Environmental Services 
 
 
Appendices: 
Appendix 1 – Secretary of State decision letter in respect of a claimed public 
footpath at Bentham   
Appendix 2 – Public Footpath No 05.5/105 Shakey Bridge, Bentham Modification 
Order 2010 
 
 
Background Papers:  
The documents are held on file marked CRA/2006/30/DMMO, which will be made 
available to Members at the meeting. 
 
 
Author of report : James Perkins, Definitive Map Officer 
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APPENDIX 1 
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